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ABSTRACT: Affermando che il diritto all’aborto non è riconosciuto dalla Costituzione USA, la decisione 

della Corte Suprema nel caso Dobbs, assunta a maggioranza dei suoi componenti, incentiva di fatto le 

posizioni anti-abortiste di molti stati e cela svariati travisamenti, rischiando in via estensiva di 

compromettere l’esercizio dei diritti attinenti alla sfera privata, fra cui l’uso dei contraccettivi e i matrimoni 

omosessuali, da parte di un numero sempre crescente di persone, specialmente se non abbienti 

 

ABSTRACT:  

By affirming that the right to abortion is not protected by the US Constitution, the decision of the Supreme 

Court in the Dobbs case, taken by a majority of its members, effectively encourages the anti-abortion 

positions of many states and hides several misrepresentations, risking extensively to undermine the exercise 

of privacy rights, including the use of contraceptives and same-sex marriages, by a growing number of 

people, especially the poor 

 

 

[SOMMARIO: Intrduction 1. The implied constitutional right of privacy; 2. The right-wing majority on the 

Supreme Court overruled Roe v. Wade; 3. Many states have already taken action to restrict abortion; 4. 

Misrepresentations in the majority’s opinion in Dobbs; 5. Pratical consequences of the Dobbs decision] 
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Introduction 

Former US President Donald Trump is out of the White House, at least for now. However, one of his 

legacies is an extremely right-wing Supreme Court. With its new right-wing majority, the Supreme Court 

overruled the longstanding abortion precedent of Roe v. Wade. On June 24, 2022, the Court held that the 

US Constitution does not include a right of access to abortion1. Therefore, state governments may prohibit 

or severely restrict abortion, as many states have already done. 

 

1. The implied constitutional right of privacy 

The US Constitution has no explicit right of autonomy to make medical decisions. Moreover, the US is not 

a party to any enforceable international agreement about privacy (such as the right to respect for private 

and family life in Article 8 of the European Convention on Human Rights). Since 1891, however, the US 

Supreme Court had recognized an implied right or “zone” of privacy. This includes the implied right of 

people of different races to marry.  

Eventually, the implied right of privacy included access to contraception and abortion. In 1965, the US 

Supreme Court held that a state government could not prevent married couples from receiving medical 

advice about contraceptives, and in 1972 that right was extended to unmarried people. In 1973, the Supreme 

Court held that a Texas state abortion law violated the right of privacy under the US Constitution, because 

that state law only allowed abortion to save the life of the mother2. 

The Court’s decision in Roe balanced individual rights and state authority. In effect, that decision was a 

compromise to protect both reproductive rights and state power. A compromise does not make everyone 

happy, but rather makes everyone partly unhappy.  

 

2. The right-wing majority on the Supreme Court overruled Roe v. Wade 

Five of the nine justices voted to overturn Roe. Of those five, three (Gorsuch, Kavanaugh, and Barrett) were 

nominated by Donald Trump (who lost the 2016 popular vote, but won the presidency in the Electoral 

College). In effect, Trump had made a deal with some conservative religious groups that he would nominate 

anti-abortion justices, in exchange for political support from those groups in the 2016 presidential election3. 

Those groups supported Trump mainly because of abortion, despite his personal behavior, abuse of women, 

and lies. 

The legal issue in Dobbs involved the concept of liberty under the “due process clause” of the 14th 

Amendment to the Constitution. The new right-wing majority on the Supreme Court used a very restrictive 

 
1 Dobbs v. Jackson Women’s Health Org., 142 S.Ct. 2228 (2022). A first version of this paper has been published in GCHL blog. 
2 Roe v. Wade, 410 U.S. 113 (1973). 
3 https://www.reuters.com/legal/government/trumps-justices-decisive-long-campaign-overturn-roe-v-wade-2022-06-24/ 
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concept of liberty. According to the majority, the only substantive rights that are protected by the “due 

process clause” are: (a) rights explicitly stated in the Constitution; or (b) rights that are part of US history 

and tradition4.  

Under that restrictive approach, the majority concluded that there is no right to abortion. First, “abortion” 

is not mentioned in the 14th Amendment, or anywhere else in the Constitution. Second, when the 14th 

Amendment was ratified in 1868, there was no country-wide right to abortion, and people did not think the 

14th Amendment provided that right5. 

        In contrast, the three dissenting justices used a more expansive concept of liberty. According to the 

dissent, “The majority’s core legal postulate, then, is that we in the 21st century must read the Fourteenth 

Amendment just as its ratifiers did”6. Instead, the dissenters argued that the authors of the Constitution used 

general terms such as “liberty,” and the authors knew that the meaning of those terms would evolve and 

adapt in a distant future they could not imagine7. The dissenters’ approach to rights is similar to the way in 

which the European Court of Human Rights interprets the general term “private life” in ECHR Art. 8 “in 

line with social and technological developments”8. 

 

3. Many states have already taken action to restrict abortion 

The Dobbs decision allows state governments to prohibit all--or almost all--abortions. Now, government 

may ban abortion from the time of conception, without balancing a pregnant woman’s interests9. Also, 

courts must uphold abortion laws that are “rational,” and the right-wing majority says that fetal protection 

is rational10.  

For example, Tennessee’s law has no exception to allow abortion in cases of rape or incest11. Texas’ law 

has vague exceptions for a pregnant woman’s “risk of death or … serious risk of substantial impairment of 

a major bodily function”12. As a practical matter, doctors in Texas might not be willing to risk life in prison, 

on the basis of vague exceptions in a medically complex case. 

The Dobbs decision leaves many complex legal issues for litigation in the future. For example, may states 

prohibit pregnant women in their states from traveling to a state that allows abortion, or punish the people 

who helped them to travel there?  

 
4 142 S.Ct. at 2246-49. 
5 Id. at 2323 (dissent). 
6 Id. at 2324 (dissent). 
7 Id. at 2325-26 (dissent). 
8 ECHR Guide, 25, https://www.echr.coe.int/documents/guide_art_8_eng.pdf 
9 142 S.Ct. at 2317-18; 2323 (dissent). 
10 Id. 
11 Tenn. Code. Ann. §39-15-213. 
12 Texas Health & Safety Code §170A.001-7. 
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After the decision in Dobbs, the Biden administration looked for ways that the federal government could 

promote access to abortion. However, the authority of the executive branch of federal government (the 

administration) is very limited on issues of abortion, and it is unlikely that the legislative branch (Congress) 

could pass new legislation to protect access to abortion.   

Most Americans wanted the rights in Roe to remain in effect13. More than 60% of Americans said abortion 

should be legal in all or most cases, and 70% were opposed to the Court completely overturning Roe. In 

theory, citizens in a democracy should be able to make their laws conform to opinions and values of the 

majority. However, this problem cannot be solved by the political process in the US, because the 

Constitution does not guarantee free and fair elections. 

In fact, the US Constitution imposes significant barriers to majority rule. In the Electoral College system 

for presidential elections, the president is not necessarily the candidate who gets the most votes of all people 

in the US. In addition, the US Constitution generally allows each state government to control the system of 

elections for federal offices, including elections for the President. Finally, the US Senate (the upper house 

of Congress) can be controlled by states that have small populations, because all states have two senators 

regardless of their population. 

 

4. Misrepresentations in the majority’s opinion in Dobbs 

On the surface, the Supreme Court’s decision in Dobbs appears to be a doctrinal debate about how broadly 

or narrowly to interpret the concept of liberty in the due process clause, with a majority of justices 

supporting a very narrow interpretation. In reality, it is likely that the majority’s discussion of the due 

process clause was mere “window-dressing,” in an attempt to justify a decision that had already been made 

on the grounds of politics, culture, and religion. The majority’s opinion contains at least three significant 

misrepresentations. That is the best evidence that the majority’s discussion of legal doctrine was a mere 

pretext.  

First, the right-wing majority claimed that it was allowing the American people to make their own decisions 

about abortion through the democratic process, rather than imposing a decision by unelected judges. The 

majority stated that “the authority to regulate abortion must be returned to the people and their elected 

representatives”14. That is a gross misrepresentation about the US political system, and the Supreme Court 

knows it. State legislatures do not necessarily represent the people in their states or the will of the majority.  

The second misrepresentation in Dobbs is that the Court was allowing each state to make its own decision 

about abortion, as a matter of “states’ rights.” That was a misrepresentation, because many opponents of 

 
13  https://www.pewresearch.org/politics/2019/08/29/u-s-public-continues-to-favor-legal-abortion-oppose-overturning-roe-
v-wade/ 
14 142 S.Ct. at 2279. 
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abortion really want a federal law to prohibit abortion in every state and to recognize fetuses as persons15.  

In fact, after the decision in Dobbs, Republican members of Congress introduced proposed legislation to 

regulate abortion at the federal level.  

The third misrepresentation by the Court in Dobbs is that its decision to overrule Roe will not lead to 

overruling other implied privacy rights. Four justices in the majority insisted that overruling Roe would not 

affect other cases, supposedly because abortion is different from other cases16. In reality, other implied 

rights of privacy could not survive the majority’s restrictive legal standard. As pointed out by the dissenters, 

the implied rights of privacy for access to contraceptives and equality for same-sex marriage would not be 

upheld in the face of legal challenges, because they were not recognized in 186817. 

 

5. Practical consequences of the Dibbs decision 

Laws that prohibit abortion (or make abortion a crime) do not prevent abortion. Those laws only prevent 

safe abortions. Many people will continue to seek abortion services, including both surgical procedures and 

abortion pills. Some people will die as a result of unsafe procedures or the fear of seeking follow-up care 

in the event of emergency. As usual, the burden of those consequences will fall most heavily on people 

who are poor or otherwise disadvantaged.  

In the US, other severe consequences will arise because the US provides less protection for privacy of 

health information than the European Union and many other countries. In states that prohibit abortion, 

searching online for abortion drugs (or communicating about abortion on social media) could provide 

evidence for a criminal prosecution.  

 

 

 
15 https://www.nytimes.com/2022/08/21/us/abortion-anti-fetus-person.html 
16 142 S.Ct. at 2277-78. 
17 Id. at 2319-20 (dissent). 


